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Spremna beseda

V Cudnih casih, v katerih Zivimo, so nastali novi izzivi za varstvo temeljnih
pravic. Zlasti je zaradi izrednega stanja, ki ga je razglasila vecina vlad v Evropi
in celo po svetu, bilo omejeno izvrSevanje bistvenih temeljnih pravic, kot sta pra-
vica do prostega gibanja in pravica do zbiranja. Ceprav so te omejitve nedvomno
utemeljene, ker prispevajo k reSevanju Zivljenj, jih morajo spremljati u¢inkovite
varovalke, da drZavni organi zaprtja ne bi izkoristili za prikrivanje zlorab med
izjemnim stanjem. Podobno je za boj proti pandemiji covid-19 bistven razvoj
novih tehnologij. Ta lahko zahteva, da drzavni organi vzpostavijo praviéno rav-
novesje med varovanjem javnega zdravja in temeljnimi pravicami, zlasti pravico
do zasebnosti.

Premagovanje teh izzivov ob varovanju javnega zdravja ni lahka naloga, saj
ne zahteva le nacionalnega odziva, ampak tudi evropskega in mednarodnega.
Ker se v Evropi oblast izvaja na razli¢nih ravneh, varstvo temeljnih pravic ureja
mnozica virov.

Na nacionalni ravni ustave drZav ¢lanic Evropske unije (EU) vsebujejo seznam
temeljnih pravic, ki jih morajo politi¢ne veje oblasti zagotavljati in spoStovati. V
nekaterih drzavah clanicah, kot sta Slovenija in Belgija, mora ustavno sodisce,
ki deluje kot »vrhovni razlagalec« ustave, potegniti ¢rto, ki doloc¢a, kje se zacne
posamezna svoboda in javni interes, in obratno.

Na ravni EU ima od zacetka veljavnosti Lizbonske pogodbe 1. decembra 2009
Listina EU o temeljnih pravicah (v nadaljevanju: Listina) enako pravno veljavo
kot sami Pogodbi (Pogodba o delovanju EU in Pogodba o EU). Institucije EU
in drzave Clanice — vendar le pri izvajanju prava EU — morajo ukrepati v skla-
du z Listino, kot jo razlaga SodiS¢e Evropske unije (v nadaljevanju: Sodisce).
Ukrep EU, ki nalaga neupravi¢eno omejitev izvajanja temeljne pravice, se odpra-
vi ali razglasi za neveljavnega. Enako je treba razveljaviti nacionalni ukrep za
izvajanje prava EU, ki ni zdruZzljiv z Listino.

Na mednarodni ravni so drzave ¢lanice sklenile mednarodne sporazume, kate-
rih namen je zaScita temeljnih pravic. Zlasti je to primer Evropske konvencije o
&lovekovih pravicah (EKCP), kot jo razlaga Evropsko sodis¢e za Elovekove pravice
(ESCP). Ceprav EU $e ni pogodbenica EKCP, pa so to vse drzave &lanice EU.
Posledi¢no, $e preden EU konéno pristopi k EKCP, ima ta poseben pomen v prav-

5



Temeljine pravice v Evropski uniji

nem redu EU. EKCP zagotavlja najniZji prag varstva pravic, priznanih v Listini,
ki ustrezajo pravicam iz konvencije. EU in njene drZave ¢lanice so poleg EKCP
tudi pogodbenice drugih mednarodnih aktov o varstvu ¢lovekovih pravic, kot je
Konvencija ZdruZenih narodov o pravicah invalidov.

Zaradi veCstopenjskega sistema varstva temeljnih pravic obstaja tveganje, da
med temi viri lahko pride do konfliktov pri razlagi. Poleg tega, ¢e ta mnoZica
virov ni »urejenac, obstaja tveganje, da bodo ustavna sodii¢a, Sodi¢e in ESCP
zatrjevala konkurencne pristojnosti.

Izzivi, s katerimi se bomo Evropejci morda srecali v prihodnjih letih, zato
zahtevajo jasno razumevanje delovanja te mnoZice virov. V zvezi s tem z veseljem
pozdravljam knjigo avtorice prof. dr. Verice Trstenjak. Ta knjiga ponuja kriticen
pregled zascite Clovekovih pravic v Evropi. Glede na izjemen avtori¢in akademski
in poklicni okvir ne preseneca, da se knjiga osredotoca na pravo EU na splo$no
in zlasti na Listino.

Verico sem imel Cast spoznati leta 2004, ko je Slovenija vstopila v EU. Po
sijajni akademski karieri je bila dve leti na SploSnem sodiScu EU prva slovenska
sodnica. Takoj zatem je postala ¢lanica Sodisca, kjer je od leta 2006 do 2012
opravljala mandat generalne pravobranilke. Spet je bila prva slovenska drzavljan-
ka, ki je opravljala to funkcijo. Njeni sklepni predlogi so bili zelo berljivi, glo-
boko pronicljivi in so Sodis¢u vedno pomagali pri resevanju zapletenih pravnih
vprasanj, ki jih je obravnavalo. Zlasti na podrocju varstva temeljnih pravic so
njeni sklepni predlogi v zadevah, kot so Dominguez, N. S. in drugi, in K — ¢e jih
nastejem le nekaj — pomembno prispevali k razvoju prava EU.! Njene izkusnje
tako v predavalnici kot v razpravni dvorani so v tej knjigi dobile konkreten izraz
in bodo bralcu omogocile boljSe razumevanje sodne prakse Sodisca.

Knjiga, napisana v lepem slovanskem jeziku, preucuje vse pomembne vidike
Listine. Zacne se z razlago vloge, ki jo ima Listina v pravnem redu EU, pa tudi
njenega odnosa z nacionalnimi ustavami in EKCP. Poleg tega vsebuje koli¢inske
podatke o Stevilu zadev pred Sodisc¢em, ki se nanasajo na temeljne pravice. Nato
knjiga analizira sploSne doloc¢be Listine. Ta del je jedro knjige, saj obravnava
podrogje uporabe Listine, omejitve, ki se lahko naloZijo pri uveljavljanju temeljnih
pravic, in vpraSanje, ali se lahko uvedejo visji nacionalni standardi varstva temelj-
nih pravic. Vsebuje tudi poglavje, namenjeno odgovoru na tezko vpraSanje, ali
lahko nekatere dolocbe Listine neposredno u¢inkujejo v horizontalnih razmerjih.

Avtorici je treba Steti za pozitivno, da se knjiga ne omejuje na analizo ustrezne
sodne prakse SodiS¢a — Ceprav to pocne zelo temeljito — saj opisuje tudi vlogo,

! Sklepni predlogi generalne pravobranilke Verice Trstenjak, predstavljeni 8. septembra 2011 v zadevi
C-282/10, Dominguez, ECLI:EU:C:2011:559; predstavljeni 22. septembra 2011 v zdruZenih zadevah C-411/10
in C-493/10, N. S. in drugi, ECLIEU:C:2011:610; predstavljeni 27. junija 2012 v zadevi C-245/11, K,
ECLI:EU:C:2012:389.
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ki jo ima Evropska agencija za temeljne pravice (FRA) v Evropi. Tako pregle-
da, kako lahko ta agencija EU izbolj$a zascito temeljnih pravic s poroc¢anjem o
dosezkih in korakih nazaj, spremljanjem novega razvoja ter spodbujanjem spre-
jemanja novih politik na ravni EU in na nacionalni ravni, ki lahko ucinkoviteje
zaSCitijo temeljne pravice.

Ker je knjiga namenjena predvsem slovenskim bralcem, zadnje poglavje pre-
ucuje uporabo Listine v tej drzavi ¢lanici. V zvezi s tem velja omeniti, da so slo-
venska sodiS¢a SodiS¢u postavila pomembna vpraSanja o uporabi Listine. Trije
primeri lahko ponazarjajo to tocko. V zadevi Deticek, ki jo je predloZilo ViSje
sodis¢e v Mariboru, je Sodisce razsodilo, da je treba uredbo Bruselj Ila razlaga-
ti glede na najvecjo korist otroka, kar je temeljna pravica, zapisana v 24. ¢lenu
Listine.? V zadevi C. K. in drugi, ki jo je predlozilo Vrhovno sodis¢e Republike
Slovenije, je Sodisce razsodilo, da uredbe Dublin III ni mogoce razlagati tako, da
dovoljuje preusmeritev prosilca za azil v drzavo €lanico, ki je naceloma odgovorna
za preucitev njene proSnje, kadar bi takSen prenos lahko povzrocil neclovesko ali
poniZujoce ravnanje, ki ga prepoveduje 4. Clen Listine.? V zadevi Kotnik in drugi,
ki jo je predlozilo slovensko Ustavno sodisce, je Sodis¢e med drugim ugotovi-
lo, da t. i. Sporocilo o bancniStvu, ki ga je sprejela Komisija, ni krSilo pravice
do lastnine delnicarjev slovenske banke, saj to sporocilo slovenskim organom ni
nalagalo pravne zaveze, da sprejme sporne ukrepe bail-in.*

Ce povzamem, knjiga bralcu ponuja vsa orodja, potrebna za razumevanje var-
stva temeljnih pravic v Evropi.

Popolnoma sem prepri¢an, da bodo imeli slovenski Studenti, visokoSolski pre-
davatelji in praktiki veliko koristi od te knjige.

prof. dr. Koen Lenaerts
predsednik Sodisca Evropske unije

2 Sodba v zadevi C-403/09 PPU, Detic¢ek, ECLI:EU:C:2009:810.
3 Sodba v zadevi C-578/16 PPU, C. K. in drugi, ECLI:EU:C:2017:127.
4 Sodba v zadevi C-526/14, Kotnik in drugi, ECLI:EU:C:2016:570.
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Preface

The strange times in which we live have given rise to new challenges for the
protection of fundamental rights. In particular, the state of emergency that has
been declared by most national governments across Europe — and, indeed, across
the world — has imposed limitations on the exercise of basic fundamental rights,
such as the right to move and the freedom of assembly. Whilst those limitations
are undoubtedly justified in that they contribute to saving lives, they must be
accompanied by effective safeguards designed to prevent public authorities from
taking advantage of the lockdown to cover up abuses in the midst of an emergen-
cy. Similarly, in order to combat the Covid-19 pandemic, the development of new
technologies becomes essential. That development may require public authorities
to strike the right balance between the protection of public health and fundamen-
tal rights, in particular, the right to privacy.

Overcoming those challenges whilst protecting public health is not an easy task,
as it not only requires a national response, but also one that is both European and
international. That is because in Europe, power is exercised at different levels and
the protection of fundamental rights is thus governed by a plurality of sources.

At national level, the constitutions of the Member States of the European Union
(the ‘EU’) contain a catalogue of fundamental rights that the political branches
of government must uphold and respect. In some Member States such as Slovenia
or Belgium, it is for the constitutional court — acting as the ‘supreme interpreter’
of the Constitution — to draw the line that determines where individual liberty
begins and public interests end, and vice versa.

At EU level, since the entry into force of the Treaty of Lisbon on 1 December
2009, the Charter of Fundamental Right of the EU (the ‘Charter’) enjoys the same
legal value as the Treaties themselves. Both the EU institutions and the Member
States — in the case of the latter only when implementing EU law — must comply
with the Charter as interpreted by the Court of Justice of the European Union
(the ‘Court of Justice’). An EU measure that imposes an unjustified limitation on
the exercise of a fundamental right is to be annulled or declared invalid. In the
same way, a national measure implementing EU law that is incompatible with
the Charter is to be set aside.
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At international level, the Member States have entered into international agree-
ments whose purpose is to protect fundamental rights. Notably, this is the case
of the European Convention on Human Rights (the ‘ECHR’) as interpreted by
the European Court of Human Rights (the ‘ECtHR’). Whilst the EU is not yet
a party to the ECHR, all EU Member States are. Consequently, even before the
EU ultimately accedes to the ECHR, the latter enjoys a particular significance
within the EU legal order. The ECHR provides a minimum threshold of protec-
tion for the rights recognised in the Charter that correspond to those contained in
that convention. In addition to the ECHR, the EU and its Member States are also
party to other international human rights instruments, such as the UN Convention
on the Rights of Persons with Disabilities.

As a result of that multilevel system of fundamental rights protection, there is
a risk that conflicts of interpretation may arise between those sources. In addition,
if that plurality of sources is not ‘ordered’, there is a risk that constitutional courts,
the Court of Justice and the ECtHR may assert competing claims of jurisdiction.

The challenges that we Europeans may face in the coming years thus require
a clear understanding of how that plurality of sources operates. In that regard, I
have the pleasure of welcoming the book authored by Prof. Dr. Verica Trstenjak.
This book provides a critical overview of the way in which human rights are
protected in Europe. In the light of the author’s outstanding academic and pro-
fessional background, it comes as no surprise that the book focuses on EU law,
in general, and on the Charter, in particular.

I had the pleasure of making Verica’s acquaintance back in 2004 when
Slovenia joined the EU. After a brilliant academic career, she spent two years
at the General Court of the EU as the first ever judge of Slovenian nationality.
Immediately thereafter, she became a member of the Court of Justice where she
exercised the function of Advocate General from 2006 to 2012. Again, she was
the first Slovenian national to exercise that function. Her opinions were very
readable, deeply insightful and always helped the Court of Justice in resolving
the difficult legal questions with which it was confronted. Notably, in the field of
fundamental rights protection, her Opinions in cases such as Dominguez, NS and
Others, and K — to name just a few — have contributed significantly to the deve-
lopment of EU law.! Her experience both in the classroom and in the courtroom
is given concrete expression in this book and will enable the reader to attain an
enhanced understanding of the case law of the Court of Justice.

Written in a beautiful Slavic language, the book examines all relevant aspects
of the Charter. It begins by explaining the place that the Charter occupies in

! Opinions of Advocate General Trstenjak delivered on 8 September 2011 in C-282/10, Dominguez,
ECLI:EU:C:2011:559; delivered on 22 September 2011 in Joined Cases C-411/10 and C-493/10, NS and Others,
ECLILLEU:C:2011:610, and delivered on 27 June 2012 in Case C-245/11, K, ECLLI:EU:C:2012:389.

10



Preface

the EU legal order as well as its relationship with national constitutions and the
ECHR. It also contains quantitative data regarding the number of cases that have
been brought before the Court of Justice and that concern fundamental rights.
Next, the book goes on to examine the general provisions of the Charter. This
section constitutes the heart of the book as it looks at the scope of application of
the Charter, the limitations that may be imposed on the exercise of fundamental
rights, and the question whether higher national standards of fundamental rights
protection may be imposed. It also contains a chapter devoted to answering the
difficult question of whether certain provisions of the Charter may produce hori-
zontal direct effect.

To the author’s credit, the book does not limit itself to examining the relevant
case law of the Court of Justice — although it does so very thoroughly — since it
also describes the role that the EU Agency for Fundamental Rights (the ‘FRA")
is called upon to play in Europe. It thus looks at the way in which that EU
agency may improve the protection of fundamental rights by means of reporting
achievements and setbacks, monitoring new developments and encouraging the
adoption of new policies at EU and national level that may protect fundamental
rights more effectively.

As this book is specifically targeted at a Slovenian audience, its final chap-
ter studies the application of the Charter in that Member State. In that regard, it
is worth noting that Slovenian courts have referred important questions on the
application of the Charter to the Court of Justice. Three examples may illustra-
te this point. In Deticek, a reference made by the Regional Court of Maribor,
the Court of Justice held that the Brussels Ila Regulation had to be interpreted
in the light of the best interests of the child, a fundamental right enshrined in
Article 24 of the Charter.? In C.K. and Others, a reference made by the Supreme
Court of Slovenia, the Court of Justice held that the Dublin III Regulation could
not be interpreted as allowing the transfer of an asylum seeker to the Member
State that was, in principle, responsible for the examination of her application,
where such transfer could give rise to inhuman or degrading treatment prohibit-
ed by Article 4 of the Charter.’ In Kotnik and Others, a reference made by the
Slovenian Constitutional Court, the Court of Justice found, inter alia, that the
so-called ‘Banking Communication’ adopted by the Commission did not violate
the right to property of the shareholders of a Slovenian bank, since that commu-
nication did not impose a legal obligation on the Slovenian authorities to adopt
the contested ‘bail-in’ measures.*

2 Judgment in Case C-403/09 PPU, Deticek, ECLI:EU:C:2009:810.
3 Judgment in Case C-578/16 PPU, C. K. and Others, ECLL.EU:C:2017:127.
4 Judgment in Case C-526/14, Kotnik and Others, ECLI:EU:C:2016:570.
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In summary, this book provides the reader with all the tools necessary to
understand the way in which fundamental rights are protected in Europe.

I am, moreover, absolutely certain that Slovenian students, scholars and prac-
titioners will all benefit greatly from this book.

Prof. dr. Koen Lenaerts
President of the Court of Justice of the European Union
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Namen knjige je zapolniti praznino na podroc¢ju razpoloZljive literature v
Sloveniji glede temeljnih pravic v EU. Knjiga tako zajema obseZno predstavitev
Listine EU o temeljnih pravicah (v nadaljevanju: Listina), ki je leta 2019 zazna-
movala desetletnico obvezne pravne veljave.

Knjiga je razdeljena v dva dela. V prvem delu, ki je teoretiCen s prikazom
sodne prakse, so najprej pojasnjene terminoloske nejasnosti (posebej glede raz-
likovanja ¢lovekovih in temeljnih pravic), nato je prikazano razmerje do drugih
pravnih aktov na podrocju ¢lovekovih pravic, posebej glede Evropske konvenci-
je o varstvu Clovekovih pravic in temeljnih svoboscin kot pravnega akta Sveta
Evrope. Predstavljene so tudi nekatere dolocbe Listine, ki povzrocajo posebne
teZave v praksi, na primer dolo¢be o uporabi Listine, o razlagi Listine, o mogo-
¢ih omejitvah temeljnih pravic ter v okviru tega problemi sorazmernosti in pra-
vicnega ravnotezja ob »trku« ve¢ temeljnih pravic. Prikazani so pravno besedilo
posameznih ¢lenov Listine, kratek komentar posameznih ¢lenov in sodna praksa
Sodis¢a EU glede posameznih pravic oziroma dolocb Listine. Omeniti velja, da
so nekatere sodbe Sodi§¢a EU omenjene veckrat, ker je pravni problem povezan
z ve¢ temeljnimi pravicami (na primer varstvo osebnih podatkov na eni strani
in pravica do informacij na drugi). Prav tako je v knjigi poseben del o veljavno-
sti temeljnih pravic v razmerju med zasebniki ter Se o pomenu in praksi glede
Listine v Sloveniji.

V drugem delu knjige so zajeta pravna besedila na podrocju ¢lovekovih/temelj-
nih pravic. Tako so poleg celotne Listine objavljene $e¢ Evropska konvencija o
varstvu Clovekovih pravic in temeljnih svobo$¢in ter dolocbe Ustave RS glede
¢lovekovih pravic.

Knjiga je namenjena Studentom, teoretikom in praktikom na vseh podrocjih,
saj so temeljne pravice prisotne na vseh podrocjih Zivljenja in se lahko pojavlja-
jo ob vseh pravnih problemih, med drugim v civilnem, delovnem, kazenskem in
upravnem pravu. Pomembne so v javnem in zasebnem sektorju.

V knjigi sem si prizadevala zdruZiti svoje znanje na podroc¢ju temeljnih pravic,
pa tudi prakti¢ne izkus$nje, posebej v vlogi generalne pravobranilke na Sodis¢u EU
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in v zadnjih letih Clanice upravnega in izvrSilnega odbora Agencije EU za ¢loveko-
ve pravice. Za pomo¢ pri kon¢nem vsebinskem oblikovanju knjige, zlasti opomb,
ter za vsebinske pripombe se posebej zahvaljujem doc. dr. Petri Weingerl, za pri-
pombe glede prebranega kon¢nega besedila knjige pa tudi dr. Katarini Vatovec in
gospodu Zoranu Skubicu, ki so vsi pripomogli k jasnejSemu besedilu in odpravi
napak. Za pregled in prevod angleskih delov v knjigi se zahvaljujem doc. dr. Jorgu
Sladi¢u in doc. dr. Petri Weingerl. Zadnji se zahvaljujem tudi za izdelano stvarno
kazalo. Zahvala velja tudi GV Zalozbi in direktorici Alenki Zalar, da je knjigo
vzela pod svoje okrilje. Zahvaljujem se Se vsem sodelavkam in sodelavcem zaloz-
be, posebej urednici Mateji Pogacar in lektorju Damirju Milinovicu. Posebna hvala
pa tudi mojemu velikemu vzorniku, predsedniku Sodis¢a EU, prof. dr. Koenu
Lenaertsu, ki me ob vedno novih pogovorih preprica ne le o potrebnosti prava
EU, ampak tudi o tem, da je znanje najvecje bogastvo. Kot sodnik, ki je prvo
sodbo na SodiScu EU na podlagi vpraSanja za predhodno odlo¢anje iz Slovenije
v zadevi C-403/09 PPU, Deticek razglasil v slovenskem jeziku, evropsko razno-
likost spostuje ne samo v teoriji, ampak to v praksi tudi udejanja. Zato posebna
hvala za napisano spremno besedo. Hvala tudi mojemu sinu Marku, pravemu
Evropejcu, ki je vec let, posebej pa med koronavirusno krizo leta 2020, ves Cas
poslusal o temeljnih pravicah v EU in me s svojim najstniSkim videnjem opo-
minjal, da mlada generacija na probleme, zlasti v digitalni dobi, gleda drugace.

Zadnji del knjige je bil kon¢an v ¢asu koronakrize v letu 2020. Kljub priza-
devanjem, da bi bila knjiga brez napak, bom hvalezna za opozorila glede »neza-
dostne« kvalitete. Tako kot vsak izdelek jo je mogoce Se izboljsati, kar bo mozno
ob morebitnih novih izdajah. Knjigi Zelim, da bi prispevala k $e vi§jemu nivoju
poznavanja in varstva temeljnih pravic v Sloveniji.

Avtorica
Dunaj in Ljubljana, december 2020
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