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Predgovor

UGA

Sistematičen pravni študij v sodobnem pomenu besede je star več kot 
petnajst stoletij. Začel se je s preučevanjem pravnih institutov, načel, pravil 
in vrednot, zajetih v rimskih pravnih virih. S preučevanjem rimskih pravnih 
virov so se spoznanja, do katerih so prišli rimski pravniki, nadgrajevala, po-
glabljala, dopolnjevala in sistematično urejala. S tem je iz rimskih virov zrasel 
pravni sistem, na katerem v pretežni meri temeljijo sodobne evropske pravne 
ureditve na področju zasebnega prava. Stoletno preučevanje rimskih virov 
je spremenilo tudi pogled nanje. Iz posamičnih primerov se je izoblikoval 
širši sistem pravnih pravil in vrednot. In čeprav so rimski predvsem njegovi 
začetki in temelji, imenujemo pravo, ki je v njem zajeto, na kratko rimsko 
pravo. Z njim ne označujemo le prava, marveč tudi vrednote in metode, ki 
so se izoblikovale v teku nepretrganega snovanja in izpopolnjevanja pravne 
znanosti in kulture. 

Pravo je znanost, ki se je izoblikovala v rimski antiki in so jo odtlej 
sistematično gojili in študirali. Velik del te znanosti je nastal prav iz preu-
čevanja rimskega prava, iz katerega so se potem osamosvojile druge pravne 
discipline. Za potrebe študija rimskega prava so bili napisani številni učbeniki. 
Od Gajevih Institucij, ki veljajo za prvi znani sistematični učbenik (rimskega) 
prava, je minilo že več kot osemnajst stoletij. Tudi izdaja prvega in doslej 
edinega učbenika v slovenskem jeziku je časovno že precej odmaknjena. 
Profesorja Gregor Krek in Viktor Korošec sta napisala svojo Zgodovino in 
sistem rimskega zasebnega prava že pred dvainsedemdesetimi oziroma se-
deminšestdesetimi leti.1 Profesor Korošec je učbenik kasneje sicer predelal 
in za potrebe študija preobsežno Krekovo obligacijsko pravo skrajšal, vendar 
so od leta 1969 sledili le ponatisi in manjše predelave. Zato je verjetno prav, 
da po dobrih šestih desetletjih dobimo nov prikaz rimskega prava v sloven-
skem jeziku. 

Razlog za to je tudi vsebinski. Od izdaje prvega sistema rimskega prava 
v slovenskem jeziku so se namreč spremenili tudi nekateri pogledi na rimsko 

1 Gl. V. Korošec, G. Krek, Zgodovina in sistem rimskega zasebnega prava, Družba Sv. Mohor-
ja, Celje 1936–1941. 
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pravo, predvsem na domnevne interpolacije oziroma na pristnost klasičnih 
besedil, ki so zajeta v Justinijanovih Digestah. In čeprav ne Krek ne Koro-
šec glede tega nista zastopala skrajnih stališč, je danes prevladujoče stališče 
manj naklonjeno iskanju interpolacij, kot pa je bilo v času, ko je nastal prvi 
slovenski sistem rimskega prava. 

Druga okoliščina, ki govori v prid novi obdelavi rimskega prava v slo-
venskem jeziku, je vse manj znanja latinščine med študenti prava. Če je bilo 
v Krekovem in Koroščevem času še samoumevno, da imajo študentje prava za 
seboj osem let pouka latinščine, je danes to povsem izključeno. To ne pomeni, 
da med mladimi pravnicami in pravniki ni nikogar, ki bi se bil učil latinsko. 
Kljub temu pa se tudi današnji pouk latinskega jezika ne po obsegu ne po 
intenzivnosti praviloma ne more primerjati z nekdanjo klasično gimnazijo. 
Zato je treba zaradi odsotnosti znanja latinščine danes tudi po jezikovni plati 
pojasniti latinske in iz latinščine izvirajoče pravne izraze. Brez razumevanja 
jezikovne vsebine je navadno težko doumeti tudi njihov vsebinski pomen. Ob 
tem verjetno ni treba posebej poudarjati, da so nekateri iz latinščine izvirajoči 
pravni izrazi bistveni del pravne izobrazbe in pravne kulture ter pomembno 
sredstvo za sporazumevanje s tujimi pravniki. 

Rimsko pravo sicer ostaja zgodovinska kategorija, vendar pa je njegova 
vloga v pravnem predmetniku vse bliže veljavnemu pravu. Rimskega prava 
namreč dandanes ne razlagamo več v prvi vrsti kot zgodovine prava, ki je 
nekoč veljalo v rimski državi, temveč ga skušamo prikazati predvsem v po-
vezavi s sodobnim pravom, čigar temelj je. V rimskem pravu skušamo zato 
gledati predvsem pravo, čeprav je eden od temeljnih ciljev študija rimskega 
prava tudi umestitev posameznih pravnih institutov v širše časovne okvire 
njihovega nastanka in razvoja. Zaradi te časovne in prostorske orientacije sem 
si prizadeval rimske rešitve ponekod primerjati tudi s sodobnim pravom, pri 
čemer se nisem omejil le na naš pravni sistem. Ta prikaz skuša torej nadaljevati 
delo, ki sta ga začela Korošec in Krek. Zlasti pri Kreku je bilo primerjanje 
rimskih rešitev z veljavnim pravom pomemben del prikaza snovi. Rimsko pra-
vo je, kot ugotavlja v uvodu svoje knjige, obravnaval kot uvod v sedanje pravo. 

Ob vse večji diskontinuiteti, ki zaznamuje sodobno družbo, je občutek za 
nujnost neprestanega do- in nadgrajevanja prava bistven za njegov resnični 
napredek. Poznavanje zgodovinskih ozadij, predvsem pa opazovanje vzaje-
mnega vplivanja normativnega in dejanskega na ustrezni časovni razdalji 
predstavljata temelj kakovostne pravne izobrazbe. Študij rimskega prava 
oziroma prava, ki se je izoblikovalo iz rimskih virov, nudi oboje: časovno 
razdaljo in ustrezno globino razprave.2 

2 Več o intelektualnem kontekstu rimskega prava L. Winkel, Roman Law and Its Intellectual 
Context, The Cambridge Companion to Roman Law, edited by David Johnston, Cambridge 
University Press 2015, str. 9 in nasl.
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Izhodiščna dilema ob pripravi knjige je bil njen obseg. Zelo privlačen 
se je zdel Vakarijev zgled. Vakarij (Vacarius) je namreč kmalu po svojem 
prihodu v Anglijo sredi 12. stoletja izdal kratek priročnik (t. i. liber pau-
perum), v katerem je želel povzeti celotni Corpus iuris. Zaradi sorazmerno 
skromnega obsega so si knjigo lahko privoščili tudi revni študentje.3 Žal ima 
kratek prikaz tudi svoje slabe strani. Le redko se lahko izogne površnosti ali 
nerazumljivosti, ki je posledica preveč zgoščenega prikaza. Zadrego je rešil 
Pavel (Iulius Paulus), ki ugotavlja, da več vsebuje tudi manj.4 

Za nekoliko daljši prikaz pa poleg izčrpnosti govori še ena okoliščina. 
Pravnik je pri svojem delu pogosto soočen z daljšimi navajanji. Iz njih mora 
znati izluščiti bistvo. To je ena od bistvenih vrlin dobrega pravnika. V okviru 
pravnega študija bi si morali prizadevati spodbujati to veščino. V rimskem 
pravu je v glavnem vse zanimivo. To pa kajpak ne pomeni, da je tudi vse 
bistveno. To velja tudi za prikaze rimskega prava in s tem v enaki meri za to 
knjigo (čeprav se bojim, da mi zanimivih stvari ni vedno uspelo povedati na 
zanimiv način). Tisti, ki bo knjigo bral kot učbenik, bo moral torej iz vsega 
skupaj izluščiti bistvo. Če mu bo to uspelo, potem je bil cilj dosežen. Če se mu 
bo zdelo iskanje bistva tudi zanimivo, potem je knjiga opravičila svoj obstoj. 

Zdaj je knjiga pred nami. Zaradi omejenega obsega se je bilo treba 
zadovoljiti s pregledom glavnih institutov rimskega zasebnega prava. V ta 
pregled ni vključeno rimsko javno, upravno in kazensko pravo. Glede na to, 
da ni prišlo do obsežnejše recepcije teh pravnih področij, je to za prikaze 
rimskega prava običajno.

Da bi bralcu omogočil čim jasnejšo predstavo o resnični vsebini rimskih 
pravnih spisov, sem nekatere značilne odlomke iz rimskih virov vključil 
v besedilo. Njihov pomen je dvojen. Po eni strani služijo kot primeri in 
ilustracije, po drugi strani pa kažejo na način rimskega pravnega izražanja 
in razmišljanja. Za tiste, ki so vešči Ciceronovega in Labeonovega jezika, so 
dodani latinski izvirniki. V njih bodo videli primere jasnega, elegantnega in 
lepega pravnega izražanja, ki ga ne more ponazoriti noben prevod. 

Nobeno delo ni brez težav. Z nekaj težavami in dilemami sem se srečeval 
tudi pri nastanku tega dela. Prvi problem je bilo pisanje latinskih lastnih 
imen. Pri tem se nisem mogel ogreti za pisanje podaljšanih oblik, temveč sem 
skušal tako kot Korošec ostati čim bliže latinskemu izvirniku. Zato pišem 
Cicero, Cicerona oziroma Labeo, Labeona, ne pa Ciceron, Cicerona oziroma 
Labeon, Labeona ipd. 

3 Od tod tudi ime. Več o tem delu H. Lange, Römisches Recht im Mittelalter, Band I, Die Glos-
satoren, München 1997, str. 250 in nasl. 
4 Paul. D. 50, 17, 110 pr.: In eo, quod plus sit, semper inest et minus. (Tisto, kar je več, vedno 
vsebuje tudi manj.)
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V nekaj odlomkih rimskih pravnikov, ki sem jih uvrstil v to delo in jih 
vsebuje tudi knjiga Primeri iz rimskega prava,5 sem besedilo prevoda nekoliko 
spremenil. Razlog za spremembe je bil zgolj jezikovne ali stilistične narave. 
V nobenem primeru zaradi tega ni bila spremenjena vsebina. Kljub temu pa 
utegne sprememba koga zmotiti. Z njo sem želel predvsem opozoriti na to, da 
je prevod vedno samo prevod in kot tak nikoli popolnoma zanesljiv. V času, 
ko smo vse bolj vpeti v evropsko večjezično stvarnost, naj bo to spodbuda za 
učenje tujih jezikov in hkrati spodbuda k spoštovanju in gojenju slovenskega 
jezika. Slovenski pravnik bi si moral prizadevati za to, da bi bil zmožen čim 
več pravnih besedil prebrati v izvirniku, hkrati pa bi moral gojiti slovenski 
strokovni jezik, tako da bi bili prevodi vanj zanesljivi, lepi in natančni. V pre-
teklih obdobjih so nam slovenski pravniki izoblikovali lepo in jasno pravno 
izrazje. Prav je, da ga gojimo in izpopolnjujemo tudi v prihodnje. 

Da bi tistim, ki bodo to želeli, olajšal nadaljnji študij, sem skušal pri 
večini tém navesti vsaj nekaj literature. Navedki še zdaleč ne zajemajo vseh 
pomembnih del. Literatura na področju rimskega prava je nepregledna in 
obsega tisoče knjig in monografij. Zato gre pri navedbah za nujno subjektiven 
izbor, ki sta ga narekovali dostopnost posameznega dela in želja, da bi zajel 
čim več sodobnih razprav, ki seveda navajajo tudi starejša dela. 

Rokopis knjige so prijazno prebrali kolegi doc. dr. Marko Kambič in štu-
dentski tutor Žiga Dolhar z ljubljanske, asistent Aljoša Dežman z mariborske 
ter prof. dr. Marko Petrak z zagrebške pravne fakultete. Opozorili so me na 
različne pomanjkljivosti ter napake in mi omogočili, da sem knjigo v mar-
sičem izboljšal. Za njihovo dragoceno pomoč se jim najtopleje zahvaljujem. 
Ob tem je samo po sebi umevno, da je odgovornost za napake, ki so v knjigi 
še ostale, v celoti moja. 

Iskrena zahvala gre tudi GV Založbi, ki je delo sprejela, in uredniku 
zbirke Pravna obzorja kolegu akad. prof. dr. Marijanu Pavčniku za spodbudo, 
potrpežljivost in dragocene nasvete. 

Moja iskrena želja je, da bi delo v bralcih vzbudilo veselje do lepega 
in pravičnega v pravu, ki preveva rimska pravna besedila in je bilo vodilo 
v stoletjih njegovega preučevanja. Zato ga izročam vsem tistim, ki verjamejo 
v pravo kot umetnost dobrega in pravičnega in v poslanstvo pravnika, ki je 
prvi poklican, da s svojim delom in življenjem ta ideal tudi uresničuje.

Janez Kranjc

5 J. Kranjc, Primeri iz rimskega prava, Ljubljana 1991 oziroma kasnejši ponatisi. 
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Avtorjevo pojasnilo k drugi izdaji

Druga izdaja je pregledana in mestoma dopolnjena, predvsem z nekaj no-
vimi navedki literature in virov. Namen teh dopolnitev je olajšati delo tistim, 
ki bi knjigo jemali kot izhodišče za poglobljen nadaljnji študij in ukvarjanje 
z rimskim pravom. 

Glavni cilj druge izdaje je bila odprava nekaj napak, ki so žal ostale 
v besedilu prve. Ob tej priložnosti bi se želel zahvaliti številnim kolegicam 
in kolegom študentom, ki so me z elektronskimi sporočili in ustno prijazno 
opozarjali nanje. Njihova opozorila so bila dokaz, da so knjigo brali natančno 
in kritično ter tudi razumeli njeno vsebino. Če so napake v prvi izdaji, za 
katere se bralcem vljudno opravičujem, pripomogle h kritičnemu razmišljanju 
in branju, potem so vsaj delno opravičile svoj obstoj. 

Poleg tega sem želel v drugi izdaji na nekaterih mestih popraviti in do-
polniti posamezne formulacije, da bi bile enostavnejše in bolj jasne. Pri delu 
sta mi s svojimi sugestijami in predlogi prijazno pomagala dr. Marko Kambič 
in dr. Aljoša Dežman. Obema se za njuno pomoč najiskreneje zahvaljujem. 

Iskrena hvala tudi GV Založbi in njenim sodelavcem, še posebej gospe 
Samii Žunič. Delo z njimi mi je bilo vedno v veselje. 

Janez Kranjc
Avgust 2010
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Avtorjevo pojasnilo k tretji izdaji

Tudi tretja izdaja je pregledana in mestoma dopolnjena, predvsem z nekaj 
novimi navedki literature in virov, kar naj olajša nadaljnje delo tistim, ki jih 
zanima o rimskem pravu več, kot pa je mogla posredovati pričujoča knjiga. 

Glavni cilj nove izdaje je bila odprava napak, ki so še ostale v besedilu, 
in predvsem sprememba nekaterih formulacij, ki so se izkazale za premalo 
jasne. Znova bi se želel zahvaliti tistim kolegicam in kolegom študentom, 
ki so me prijazno opozorili nanje. S tem so – podobno kot generacije pred 
njimi – dokazali, da imamo kar nekaj nadarjenih, delovnih in razgledanih 
študentov, katerih interes se ne konča z opravljenim izpitom. Čeprav se žal 
ne morem zahvaliti vsem poimensko, bi želel omeniti vsaj kolegico Mašo 
Tičar, ki je prispevala največ pripomb, in se ji prijazno zahvaliti, še posebej 
za njeno izjemno dragoceno pomoč pri izdelavi stvarnega kazala. Kot tutorka 
svojih mlajših kolegic in kolegov najbolje ve, v čem so težave razumevanja 
posameznih formulacij in kaj bi bilo treba dopolniti ali spremeniti. Za dra-
gocene sugestije se zahvaljujem tudi prof. dr. Marku Kambiču. 

Iskrena hvala tudi podjetju IUS Software oziroma GV Založbi in njenim 
sodelavcem. Delo z njimi mi je bilo vedno v veselje. 

Janez Kranjc
Oktober 2016
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Avtorjevo pojasnilo k četrti izdaji

Četrta izdaja je pregledana in dopolnjena predvsem z nekaj novimi 
navedki literature in virov, kar naj, kot smo dejali že pri tretji izdaji, olajša 
nadaljnje delo tistim, ki jih zanima o rimskem pravu kaj več, kot ponuja 
pričujoča knjiga. 

Knjiga je na neki način podobna hiši. Tako kot hiša nikoli ni povsem 
dokončana, je tudi pri knjigi vedno mogoče najti boljše in jasnejše formu-
lacije. Nekaj jih je bilo dodanih v tej izdaji in upati je, da bo zaradi njih 
knjiga razumljivejša. 

Znova bi se želel zahvaliti vsem kolegicam in kolegom, ki so me opozorili 
na pomanjkljivosti. Prof. dr. Marku Kambiču se kot vedno zahvaljujem za 
natančno in kritično branje. Za odlično pomoč pa se prav posebej zahvalju-
jem pripravnici pri Evropskem parlamentu in bivši tutorki za rimsko pravo 
Maši Tičar, magistrici prava. Z njej lastno natančnostjo, požrtvovalnostjo in 
ekspeditivnostjo je uredila stvarno kazalo in kazalo virov.

Moja posebna zahvala gre podjetju Lexpera oziroma GV Založbi, še zlasti 
direktorici založbe in dogodkov Alenki Zalar in urednici Mateji Pogačar. 
Znova lahko ugotovim, da mi je delo z njimi vedno v spodbudo in veselje. 

Janez Kranjc
April 2020
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Avtorjevo pojasnilo k peti izdaji

Glavna novost pete izdaje je dodani sedmi del, ki obravnava rimski 
pravdni postopek. V njem so pojasnjene temeljne značilnosti glavnih oblik 
rimskega civilnega postopka – legisakcijskega, formularnega in kognicijskega. 

Bati se je, da nobena knjiga ni nikoli do konca popravljena in izpiljena. 
Tudi v tej je bilo treba poenotiti in popraviti nekatere napake, ki so ostale v 
prejšnji izdaji. Pomembne sugestije za popravke in izboljšanja so mi posredo-
vali kolegi študentje Ema Brecelj, Zala Brecelj, Matija Maiti in Vito Grilc. Za 
njihovo požrtvovalno pomoč in natančno branje se jim iskreno zahvaljujem. 
Kolegici Zali Brecelj, ki je prispevala dopolnitve kazala virov in stvarnega 
kazala, gre poleg tega še posebna zahvala za njeno nadvse natančno delo. 

Znova mi je v prijetno dolžnost, da se iskreno zahvalim tudi kolegoma 
prof. dr. Marku Kambiču in doc. dr. Vidu Žepiču za kritično branje novega 
poglavja in za njune tehtne pripombe in sugestije. 

Posebna zahvala gre podjetju Lexpera oziroma GV Založbi. Direktorici 
založbe in dogodkov Alenki Zalar, urednici Mateji Pogačar ter celotni ekipi 
založbe se znova iskreno zahvaljujem za nadvse prijetno in tvorno sodelo-
vanje.  

Vsem bralkam in bralcem želim, da bi ob srečanju z rimskim pravom 
odkrili veliko lepega in spodbudnega. Vsem, ki me bodo opozorili na napake, 
se za njihovo pomoč že vnaprej iskreno zahvaljujem. 

Janez Kranjc
Marec 2025
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Summary 

This book undertakes to provide an overview of Roman private law. Its focus 
on private law is owed to the fact that this specific area of law influenced 
further developments of law much more intensely than other legal disciplines 
such as administrative, constitutional, criminal and procedural law, despite 
the fact that these were also developed to a high degree by Roman legal 
reasoning and practice. 

Although this book deals with a typical topic of legal history, it does not 
primarily intend to analyse historic developments but is mainly focused on 
legal aspects of different institutes in the field of Roman private law. This 
orientation does not mean exclusion of legal history. It certainly covers this 
aspect, too. However, it concentrates even more strongly on material law 
and on the developments of particular legal concepts, positioning them in a 
broader perspective of time and space. By approaching the topic in that way 
continuity in the field of laws as well as the interaction between political and 
social circumstances on the one hand and legal developments on the other 
become clear and evident. 

The presentation of Roman private law made here endeavours not to limit 
the description and analysis of the interaction between the socio-political 
circumstances and the law only to the period of Roman law in the Roman 
state. Instead, this book undertakes to indicate certain later developments, 
especially those resulting from the reception of Roman law and leading to 
particular regulations in different European civil codes. In particular, the 
presentation tries to at least indicate how the common heritage in the field 
of civil law in Europe came into being. 

The majority of legal concepts can be properly understood in their historic 
perspective only. In this respect certain periods in the past were particularly 
and significantly important for further legal developments. This is especially 
the case with Roman law. It influenced practically all concepts of civil law. 
Elements of Roman law can be traced in all European legal systems as well 
as in many other legal systems worldwide. 

Understandably, studying Roman law was in the past (and to some extent 
still is) an essential part of law programmes throughout Europe. It has not 
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entirely disappeared from the courses even at those universities where Roman 
law is no longer a mandatory subject. Any historical introduction or a broader 
explanation of a particular problem in the field of private law normally starts 
with or ends in Roman law. 

The term Roman law can be understood in two ways. It can denote the 
positive law of the Roman state during its near millennia of existence. Ro-
man law in this sense is a dynamic category since it was subject to continu-
ous interaction with its social and political environment. Although Roman 
law in this meaning is part of legal history and is not directly connected to 
modern law it remains worth studying because it is well suited to illustrate 
interaction between a legal system and its social environment. This fact 
can, for example, be seen with regard to the SC Macedonianum. It aimed 
at preventing money borrowers from lending money to sons in power. Yet, 
by expressly mentioning only money the Senatus consultum did not achieve 
its objective. Creditors could easily bypass the law by lending fungible  
things or even money in case lending took place indirectly, e.g. by  
means of the so called contractus mohatrae. Modern lawyers can benefit 
from this case since it demonstrates the importance of precise drafting of 
laws envisaging all possible interpretations and possibilities. Previewing all 
the (im)possibilities is essential for drafting good legal regulations. 

However, the term Roman law can also be understood in a second way. 
It can also signify the system that emerged during the centuries of analyzing 
and studying Justinian’s legislative work at different European universities. 
This process produced two main results, one being the emergence of legal 
theory of civil law and the other the development of the system of private law. 
Both of them originated in Roman law in the course of a lengthy process of 
transforming Roman case law into a harmonious and comprehensive system 
of legal concepts and general rules. The scholarly elaboration of Roman texts 
enabled a synthesis of, and a deeper insight into, principles that were believed 
to have governed the decisions of Roman lawyers. 

This synthesis was an entirely new intellectual development: a legal 
system that was more than the sum of a case law; instead, it mutated into a 
well-elaborated system of general principles, doctrines and terminology. Its 
general rules and principles were not merely a deduction and generalization 
of different cases but a theoretically substantiated system, detached from a 
particular social environment, from its incidentals and processes. The scholars 
analyzing and synthesizing the sources of Roman law strived to achieve a 
perfect and consistent system that could give permanent and not ephemeral 
answers to the basic questions of private law. 

Despite its name, Roman law as a new system was not entirely Roman. 
Roman were only its roots. The tree that grew from these roots was a true 
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European creation bringing about legal theory and creating basics for fur-
ther developments. It enabled the creation of abstract legal rules. In a way, 
the development of civil law made the ius commune, which resulted from 
the scholarly examination of the Justinian’s legislative work, superfluous. 
It was replaced by several national civil codes. They did not only absorb a 
considerable quantity of Roman law. The know-how that made drafting these 
legislative works possible directly resulted from the development of Roman 
law in the broader sense of the word mentioned above. Unfortunately the new 
codifications also brought to an end the pan-European dimension of private 
law which had characterized the ius commune. 

The first chapter of the book provides a historic introduction to Roman 
law in both meanings outlined above. It does so in two parts. The first con-
tains an overview of the constitutional and political history of Rome from 
its beginnings until the end of the Roman Empire. This overview is mainly 
intended to present the most significant features of the Roman constitution 
together with the key institutions of the Republic, of the Principate and of 
the Dominate. It also aims at showing the most important social processes 
determining the political developments. 

The second part of the first chapter outlines the historic development of 
Roman law. It endeavours to show the procedural nature of Roman law and 
the crucial importance of procedure in the development of legal concepts. 
The personal principle of the application of law and the division between 
ius civile and ius gentium, the role of praetor, the emergence of Roman legal 
scholarship and its decay in the bureaucratic state were some of the factors 
determining this historic development. Different sources of law are also ex-
amined, along with various methods of interpreting law. 

Particular emphasis is given to Justinian’s legislative work and its after-
math. This impressive piece of legislation, which was part of a broader yet 
unrealistic and even naïve endeavour to restore the greatness of the Roman 
empire, could not succeed in a Greek world, but despite being anachronistic 
in its time proved to be the most important legislative work in human history. 
By means of Justinian’s legislation the most precious achievements of Roman 
legal genius were preserved, which was instrumental for determining the very 
nature and the development of the Western legal culture. Its reception in the 
Middle Ages shaped modern private law in Europe. 

This chapter also pays special attention to legal education and its de-
velopment from the beginnings of Roman jurisprudence, characterized by 
moving from apprentice-like “direct learning” through observation and as-
sistance to more sophisticated and systematic instruction in the law schools 
of the Empire. Justinian’s reform of legal teaching is especially interesting 
in the framework of present Bologna reform trying to reduce study time and 
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to bring in more practical skills and work. With Justinian’s reform stressing 
the weaknesses of the previous system of legal education, it clearly pointed 
out that good legal education requires time and that practical experience 
could only be gathered once a certain minimum of theoretical knowledge 
has been acquired.

The second part deals with special notions of the so called general part 
of private law. It does not only describe the typology of law characteristic 
for Roman law (e.g. ius civile, ius gentium, ius honoraium, ius publicum 
and privatum). Moreover, concept of rights and their procedural nature are 
examined, as well as topics like legal acts and their elements, conditions, 
dates, causa, forming and declaring intention, presumption and fiction, error, 
fraudulent conduct, use of force provoking fear, nullity of legal acts, void-
ability, immorality as well as deceitful deeds of debtors diminishing their 
assets and damaging creditors, acting through others and on behalf of others, 
third-party beneficiary contracts and contracts binding third parties, etc. It 
is here that the evolution of Roman law from case law towards a system is 
perhaps most visible. With some exceptions Roman lawyers did not develop 
general concepts and construct a comprehensive system of basic legal notions. 
It was created in the course of centuries using Roman legal texts for analysis 
and synthesis out of which general rules and by means of that legal theory 
were emerging. Very often this new systematic elaboration of Roman legal 
sources was projected back and (falsely) attributed to the Roman lawyers. 

The third part deals with the law of persons. It examines the specific 
position of natural persons in relation to their status. An attempt is made to 
compare the de iure position of slaves with the broad variety of the de facto 
situations in which they lived. Astonishingly, Roman lawyers recognized the 
natural freedom of every human acquired at birth, yet so easily accepted 
slavery as an inevitable part of the law. Other aspects of personal status are 
described, in conjunction with the limitations of the capacity to act as well 
as the Roman concept of a legal person. 

The entire fourth part is dedicated to the law of things and the concept 
of property rights in Roman law. After defining the things and their different 
divisions (in commercio – extra commercium, res mancipi – nec mancipi, 
immovables and movables etc.) the Roman concept of possession is investi-
gated. The direct acquisition of possession and that by the intermediary, the 
elements of possession (physical control and animus possidendi, i.e. the will 
to have a thing under physical control), continuance and loss of possession 
as well as its protection by means of interdicts are key topics relevant with 
possession. The next chapter examines property. The presentation does not 
predominantly focus on the typical Roman division of ownership into quiri-
tary and praetorian (i.e. bonitary) one. Instead, emphasis is laid upon the 



937

nature of ownership especially on different entitlements, such as possession, 
use, and dispossession, on different kinds of acquisition of ownership (by 
occupation, treasure trove, accession, specification, by usucapio and longi 
temporis praescriptio etc.) and of its transfer by acts inter vivos (e.g. manci-
patio, traditio, in iure cessio). A separate chapter is dedicated to the judicial 
protection of ownership. Remedies protecting ownership are examined (rei 
vindicatio, actio negatoria and actio Publiciana) together with some of their 
procedural particularities. 

Limitations on ownership are discussed in the following chapters. Follow-
ing the exploration of easements as encumbrances imposed upon property, 
personal servitudes and real (praedial) servitudes, i.e. specific easements, 
are examined together with the basic principles of Roman servitudes, their 
creation and their termination. 

In order to show the great variety of easements, some examples from 
classical texts are given. These examples give an idea about the true nature 
of real servitudes. The neighbours were more or less free in adapting them 
to their particular needs in trying to optimize the exploitation of their land 
and buildings. 

Personal servitudes are distinguished from easements. Personal servitudes 
were limited in number, vested in an individual and imposed much greater 
restriction. Classical law on personal servitudes diverged from Justinian’s 
Code, particularly in numbers. This discrepancy highlights an interesting 
and persistent problem: how much did Justinian change classical law? Given 
the time Justinian’s commission took to prepare the Digest, it is proposed to 
assume that it was not intended to add or change classical texts, but instead 
that the changes were predominantly the product of editing the classical texts. 
Justinian notes (Tanta, 1 = C. 1, 17, 2, 1) that his commission reduced the 
classical texts from two thousand books containing over three million lines 
to a mere one hundred fifty thousand lines. Although there can be no doubt 
that they inserted many changes these changes did by and large not aim at 
changing the concept but rather at making the remaining texts understandable. 
Although it was one of the tasks of Justinian’s commission to harmonize clas-
sical texts with the imperial constitutions it is highly unlikely that its members 
changed classical texts much more than was necessitated by this objective. 

Two further limitations of ownership, namely emphyteusis and superfi-
cies, are discussed next. Since only one of them, superficies, was adopted 
by modern private law, while the emphytheusis was not subject of reception, 
they are mentioned only briefly. 

More attention is paid to Roman forms of real security, especially to 
pignus and mortgage. The creation, their accessory character as well as 
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different ways of their termination are discussed, comparing them with 
modern, especially Slovenian law. 

The main emphasis in the book is attached to the law of obligation. The 
Roman law of obligations has influenced the European private law more than 
other parts and has always been object of special appreciation. This book 
undertakes to present the Roman law of obligations with references to modern, 
especially Slovenian law, trying to demonstrate how it influenced the latter. 
Choosing examples from Roman texts, this chapter illustrates the case-law 
nature of Roman law. By putting these cases in a broader framework, this 
discussion points out how the “system of Roman law” developed and how 
it influenced modern law. After presenting the general concepts of the law 
of obligations (e.g. the relative and temporary nature of obligations, general 
principles of the law of obligations, different kinds of obligations such as 
civil and praetorian, unenforceable obligations, stricti iuris and bonae fidei, 
etc.), this chapter defines the possible substance of an obligation and the 
conditions for its creation. Several other general topics are examined, such as 
initial impossibility, unconscionability, illegality, immorality, different types 
of obligations in relation to their subjects (e.g., joint and several liability) or 
objects (e.g., alternative obligations and facultas alternativa), performance, 
default of the creditor and of the debtor (including late performance), good 
faith, etc. 

Special attention is paid to the problem of liability for fraud and negli-
gence. It is assumed that initially the party was liable for effecting the final 
result in terms of re-establishing the previous situation, i.e. restituting the 
thing or not changing the status quo. The party was liable for the performance 
or the return of, for example, the borrowed thing. If the object of obligation 
perished or was damaged it could not be argued that it was not the fault of 
the party concerned. The possibility to do so was relevant in the field of 
delicts where, according to the (Tab. 8, 24a), if the argument that the javelin 
that caused injury flew from the perpetrator’s hand unintentionally rather than 
aimed was admitted as a defense for the first time. The perpetrator had to 
sacrifice a ram, but was not liable for murder. This possibility to argue that 
the damages occurred without the fault of the party was most likely developed 
further in the context of the rich case laws of the lex Aquilia dealing with 
damage to property. The right to exclude liability by arguing non intentional 
loss or damage soon entered the law of contracts and quasi contracts. There, 
different kinds of fault were not aimed primarily at excluding liability for 
damages but also at defining the degree of liability of a contractual party. 
The last stage in this development seems to have been the so-called princi-
ple of utility. If there was no other explicit agreement between the parties 
concerned, Roman lawyers determined the degree of liability in accordance 
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to a specific interest the contractual party had in the contract. If it had an 
explicit interest in contract, it was reasonable to assume it will exercise the 
highest possible degree of diligence. The contractual party accepting a burden 
was not required to exercise the same amount of diligence but was normally 
liable only for fraudulent behavior, while dolus was the minimum for which 
contractual parties were always liable. 

The following chapters deal with penalty clauses, performance and ter-
mination, namely discharge of obligations (e.g. performance rendered by the 
debtor and by a third party, formal and informal release, extinctive prescrip-
tion and some forms of specific performance). Set-off, novation, suretyship 
and vicarious liability are further topics of the book. 

The main section on the law of obligations is dedicated to different Ro-
man contracts: verbal (stipulatio, dictio dotis and iurata operarum promissio), 
real (loan, commodatum, depositum and pignus) and consensual ones (sale, 
locatio conductio, mandatum and societas). Different aspects of Roman con-
tracts are examined in the perspective of both classical texts and regulations 
in modern law. There is a specific chapter on informal agreements (pacta) 
and innominate (real) contracts. Quasi contracts such as negotiorum gestio, 
tutela, communio incidens, legatum sinendi modo and per damnationem as 
well different kinds of unjustified enrichment are examined in the follow-
ing chapter. Eventually, different Roman delicts (theft, robbery, iniuria and 
damage to property) are considered. Particular attention is paid to vicarious 
liability for delicts perpetrated by slaves and children in power as well as 
damages caused by animals. This liability did not depend on fault and was 
therefore close to strict liability known from Roman quasi-delicts. 

The following part of the book is dedicated to Roman law of succession. 
It deals with both intestate succession and succession by will. After identify-
ing some basic notions (the main features of the Roman law of succession, 
the Roman concept of heres and of bonorum possessor, the capacity to be 
instituted as heir and capacity to make a will etc.), this chapter examines 
different systems of intestate succession. It is followed by the characterising 
the main features of succession upon will (e.g. forms of will, change and 
revocation of will, institution and conditional institution of heir, institution 
ex re certa, different kinds of substitution etc.) and against will (bonorum 
possession contra tabulas, querella inofficiosi testamenti etc.). Following this, 
acquisition and refusal of the heritage and its consequence, the position of 
the heir and of the inherited property, the action to recover the inheritance 
etc are described. The last chapter examines legacies and fideicommissa. 

The last chapter examines the Roman civil procedure. In addition to the 
main forms (i.e., legis actiones, formulary, and extraordinary procedure) it 
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also deals with the participants in civil proceedings (i.e., the parties, their 
representatives, and the judges). 

The earliest form of Roman civil procedure were legis actiones. Gaius 
gives us a fairly detailed account of them. Their main feature was the use of 
strictly prescribed oral formulas and gestures, many of them of sacred origin. 
There were five legis actiones: sacramento (in rem, and in personam), per 
iudicis arbitrive postulationem, per condictionem, per manus iniectionem, 
and per pignoris capionem. Because of their rigidity and formalism and 
because they could only be used by Roman citizens they fell into disfavor 
and were gradually replaced by the formulary procedure. 

The formulary procedure took its name from the formula. It was a writ-
ten document, by which the judicial magistrate authorized a judge (iudex) to 
condemn the defendant if the claimant‘s allegations were found to be true, 
or to absolve him if this was not the case. The formula consisted of several 
parts: the appointment of the judge, the statement of facts of the case at is-
sue (demonstratio), the principal pleading in which the pursuer summarized 
what he claimed (intentio), the authorization of the judge to condemn or to 
absolve the defendant (condemnatio). Some circumstances alleged by the de-
fendant could also be inserted in the formula as negative conditional clauses 
to exclude the defendant’s condemnation (exceptio).

The formulary procedure had two stages: the first took place before the 
judicial magistrate (in iure), the second one took place before the judge (apud 
iudicem) and ended with a judgment. 

In the Principate, a simplified procedure based on the judicial authority 
of the Emperor emerged. At first it was concurrent with the formulary pro-
cedure and was regarded as “extraordinary” (extra ordinem). Later it became 
the ordinary form of civil procedure. The main features of the cognitio extra 
ordinem were: the judge as a public official acting as a delegate of the emperor 
or of a high functionary, undivided written procedure, and the possibility to 
appeal against the judgement. 

A brief description of the interdictal proceedings concludes the chapter.
In essence, the book attempts to present to readers both the concepts of 

genuine Roman law in form of classical as well as imperial texts and the 
lineage of the system that emerged from these texts and its influence on 
shaping modern private law. That is why it quotes entire fragments of Ro-
man lawyers while trying to incorporate them into a broader context of the 
discourse. Since broader proficiency in Latin can no longer be counted on all 
Latin texts are translated into Slovenian. The book also attempts to quote the 
relevant modern regulations to indicate the real and extensive impact which 
Roman law has had as its legacy, and to stress that continuity has been the 
main feature of Continental private law. 




